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The Continuing Complexity of 
Employer Responsibilities

Presented by
Sharon A. McAuliffe, Esq.

Tuesday, February 19, 2013

Presentation to CenterState CEO

• Health Care Reform Act – Latest News 
regarding Employer Responsibility

• Retirement Plan Problems ‐ Newly 
Revised IRS Correction Procedures

Employer Responsibilities 
Health Care Reform
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2012 Changes Already in Place

Employers were required to provide 
preventive health services for women 
without cost‐sharing by August 1, 2012.

Summaries of Benefits & Coverage

• For plan years beginning on and after 
September 23, 2012, plans were required to 
provide SBCs with annual enrollment materials 
and enrollment materials for new enrollees

• SBC must include coverage description, coverage 
exceptions, cost‐sharing provisions, and 
renewability provisions

Form W‐2 Reporting
• Beginning with the 2012 tax year, employers 
were required to include value of health 
benefits on W‐2s

• Only applied to employers issuing 250 or more 
Form W‐2s

• Value of group health plan benefits
– Fully insured = amount of premium charged
– Self‐funded = 100% of COBRA premium
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Flexible Spending Account Limit

• Beginning in 2013, the maximum dollar limit 
for an employer’s FSA plan is $2,500 annually

• Plan Documents must be amended to reflect 
this limit by December 31, 2014

Notice of State Exchange
• Employer is required to provide employees 
with a notice informing employees of the 
existence of a state health insurance exchange 
and contact information for the exchange

• Original notice date – March 1, 2013
• Timing extended by DOL notice issued 
January 24, 2013.  Deadline probably late 
summer or fall 2013.

Health Care Reform
Employer Shared Responsibility 

Regulations
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Employer Shared Responsibility 
Regulations 

• Employer “Pay or Play” Mandate

– Beginning in 2014, Certain Employers must offer a 
minimum level of affordable health care coverage 
or pay a penalty

– Affordable Care Act added a new section to the 
Internal Revenue Code – 4980H providing for the 
penalties

Employer Shared Responsibility 
Regulations  

Two Employer “Pay or Play” Penalties 
• Penalty if no health coverage or

– Health coverage is offered but either unaffordable 
or not minimum value and

– Full time employee obtains premium tax credit for 
purchasing health insurance on an exchange 

Who is an
“Applicable Large Employer”?

– Employer with 50 or more full‐time employees or 
full‐time equivalent employees (FTEs)

– Aggregation of employers – controlled group and 
affiliated service group rules apply 

– Special rule for new employers

– Exception for seasonal workers 
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Counting employees for Large 
Employer Status

– Full‐time employee is an individual who on 
average is employed for 30 or more hours per 
month

– Hours of Service definition follows DOL rules 
counting all hours paid not worked

– (FTEs) determined by adding hours of all part‐
timers within a month and dividing by 120

Counting Employees Cont’d: 

– Common Law definition followed
– Sole proprietors, partners in a partnership, 2% 
shareholders in S Corp are not employees

– Determination made in preceding year for 
following calendar year (2013 employee count 
controls 2014 status)

Examples
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Controlled Group Example

For 2013 and 2014, corporation P owns 100 percent of 
all classes of stock of corporations S and T. For every 
calendar month in 2013, P has 10 full‐time employees, 
S has 40 full‐time employees and T has 60 full‐time 
employees. P, S, and T are a controlled group of 
corporations. Because P, S and T have a combined total 
of 110 full‐time employees during 2013, they are each 
potentially liable for a Play or Pay penalty in 2014. 

Seasonal Worker Exception Example

An employer employs 40 full‐time employees for all of 2013. In 
addition, the employer also has 80 seasonal full‐time employees 
who work from September through December 2013. But, since 
the employer's workforce equaled or exceeded 50 full‐time 
employees (including seasonal workers) for no more than four 
calendar months in 2013, and the number of full‐time employees 
would be fewer than 50 during those months if seasonal workers 
were disregarded, the employer is not an applicable large 
employer for 2014.

Employer Penalties

8



Possible Employer Penalties

• No coverage penalty 
• Affordability Penalty
• Penalties based upon Full‐Time employees 
(FTE’s don’t count)

No Coverage Penalty

• Penalty equal to number of full‐time 
employees (minus 30 full‐time employees) 
multiplied by $2,000

• Penalty applicable if one full‐time employee 
receives a premium tax credit for purchasing 
coverage on an exchange

• Penalty is calculated on a monthly basis

Affordability Test

• Must provide “minimum essential coverage” 
to all Full‐Time employees (or at least 95% of 
full‐time employees and their dependents)  
that is affordable and provides minimum 
value

– Affordable = does not exceed 9.5% of employee’s 
household income

– Minimum value = plan covers at least 60% of costs
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Affordability Safe Harbors

• Form W‐2 Safe Harbor
• Rate of Pay Safe‐Harbor
• Federal Poverty Line Safe Harbor

Penalty for Failure of Affordability Test

• Penalty equal to number of full‐time 
employees who receive a premium tax credit 
for purchase of coverage on an exchange 
multiplied by $3,000

• Penalty is calculated on a monthly basis
• Penalty cannot exceed the penalty amount 
under the coverage test

More Information Needed 

• Minimum Value calculator from IRS and HHS
• Required automatic enrollment for large 
employers (200 Full‐Time employees)

• Nondiscrimination rules
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Correcting Retirement 
Plan Problems

DOL Correction Methods

IRS Correction Methods

Changing World of Employee 
Benefit Compliance

• IRS and DOL Correction Programs have 
changed the Employee Benefit Audit Climate

• Electronic Filing Makes Errors Easier to Spot
• Due to Economic Downturn Benefit Plan 
Investigators are Attorneys

DOL Correction Programs

• Delinquent Filer Voluntary Compliance 
Program (DFVCP) 
– Allows correction of late or unfiled Form 5500 
filings

• Voluntary Fiduciary Correction (VFC) Program
– Provides plan sponsors the opportunity to correct 
fiduciary breaches 
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Delinquent Filer Voluntary 
Compliance Program (DFVCP)

• Recently updated by DOL 
• Reduced penalties of $750 to $4,000 instead 
of potential $15,000 ‐ $30,000 penalties 

• All filings must now be made electronically 
with EFAST 2

• Still not available for one participant plans –
Form 5500EZ filers

Voluntary Fiduciary Correction 
(VFC) Program

• Most often used to report late deposit of 401K 
elective deferrals

• Also employed to correct prohibited transactions
• No self correction 
• Correction must include lost earnings  

DOL Online Calculator
http://askebsa.dol.gov/VFCPCalculator/WebCalculator.aspx
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IRS Correction Program
EPCRS

IRS Correction Program
(EPCRS)

• What is EPCRS?
– Employee Plans Compliance Resolution System
– Composed of three programs:  SCP, VCP, Audit CAP
– Goal is to correct plan issues so that plans can stay 
qualified (avoid adverse tax consequences of 
disqualification)

Threats to Plan Qualification 

• Plan Document Failure
• Operational Failure – not following the terms of 
the plan 

• Demographic Failure – nondiscrimination or 
participation requirement violations 

• Employer Eligibility Failure – adoption of 403(b) 
plan by an ineligible employer
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EPCRS Correction Principles

• Full correction includes all taxable years, 
whether or not the taxable year is closed

• Correction method should restore the plan and 
its participants to the position they would have 
been in had the failure not occurred

• The correction method should be reasonable 
and appropriate for the failure

EPCRS Components

• Self Correction Program (SCP)
– No notification to IRS and no fees or penalties 
– Not available for Plan document failure

• Voluntary Correction Program (VCP)
– IRS Submission and payment of VCP fee

• Audit Closing Agreement Program (Audit CAP)
– Errors found during an IRS examination with fees 
greater than those available under VCP, but less 
than the impact of the plan losing its tax benefits

EPCRS 
What’s New in 2013?

• EPCRS Recently Updated by Revenue 
Procedure 2013‐12
– Widens the door for 403(b) plan corrections
– Creates a new definition of overpayment and 
provides methods for correcting overpayment 
errors, especially for underfunded DB plans

– Presents new forms for VCP submissions
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EPCRS 
What’s New in 2013?

• EPCRS can be used to correct 403(b)  
document and operational failures 
– Failure to adopt written plan document according 
to 403(b) regulations corrected by adoption of 
amendment retroactive to January 1, 2009

– Correction of 403(b) plan matters to follow 
general guidelines for qualified plans

EPCRS 
What’s New in 2013?

• EPCRS overpayment correction methodology
– DC plans – correction of distribution not 
permitted under the Code or plan terms

– DB plans ‐ allows correction of Section 436 
distribution errors

– Earnings must be restored with overpayment
– Employer contribution required in certain cases

VCP Submission Fees
• Fees generally based on the number of participants in 
a plan:

• 0‐20 $750
• 21‐50 $1000
• 501‐1000 $8000

• Fee for failure to adopt a 403(b) plan document is 
temporarily reduced by 50% if:
– The only failure included in the submission was the failure to 
adopt the plan; and

– The submission is made by end of 2013
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EPCRS 
What’s Not Addressed

• Correction of Automatic enrollment issues
• Failure to provide safe harbor notice  
• Roth contribution errors

Resources
• Overview of EPCRS: 

– http://www.irs.gov/Retirement‐Plans/Another‐Way‐to‐Spell‐‐Relief‐:‐E‐P‐C‐R‐S‐
[Expanded‐Article]  

• Fix‐It Guides: 
– http://www.irs.gov/Retirement‐Plans/Plan‐Sponsor/Fix‐It‐Guides‐‐‐Common‐

Problems,‐Real‐Solutions 

• Submission Kits for failure to timely adopt plan 
document:
– 403(b) Plans: 

http://www.irs.gov/pub/irs‐tege/vcp_submission_kit_403b.pdf 

Questions and Answers

Bousquet Holstein PLLC
110 West Fayette Street,  Suite 900

Syracuse, New York 13202
315.422.1391

www.bhlawpllc.com
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Firm Profile 

 

Bousquet Holstein PLLC is a versatile law firm representing clients across 
many industries. The firm's clientele is comprised of businesses and 
individual clients for whom we provide legal advice and counsel on a broad 
range of matters covering thirty practice areas. 

Our attorneys are counselors, strategists, and advocates whose goal is to 
develop a long-term relationship with each of our clients - one that is based 
on the trust that develops when a law firm understands the client's business 
and objectives, anticipates the client's needs, and provides prompt, high-
quality, and consistently valuable service. An in-depth understanding of the 
economics of business transactions is one of the firm's defining 
characteristics. We enthusiastically address the challenges presented by new 
projects and have embraced new areas of the law as we anticipate our 
clients' needs for us to master emerging legal trends. 

We are organized in practice groups - flexible collections of attorneys and 
other professionals who bring different facets of expertise to the particular 
area of practice. This interdisciplinary team approach allows us to achieve 
creative and complete solutions for our clients.  Our professional staff does 
not fit into any preconceived mold. We have an extraordinarily talented 
group of individuals, each of whom has a passion for his or her work and for 
the connections made with our clients. In addition to a strong commitment 
to our practice, our professionals believe that it is their responsibility to 
contribute to our community and make it a better place for all to live. The 
commitments we have collectively and individually made to our community 
are an integral part of who we are.  

For more information about our firm, please visit our website at: 
www.bhlawpllc.com. 
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Bousquet Holstein Practice Areas 

Agriculture 
Alternative Dispute Resolution 

Appellate Advocacy 
Banking and Financial Institutions 

Bankruptcy 
Brownfields 

Business Transactions 
Economic Development Incentives 
Elder Law & Special Needs Planning 

Employee Benefits & ERISA 
Employment and Discrimination 

Energy 
Environmental, Land Use, and Zoning 

Estate Planning & Administration 
Equipment Leasing and Financing 

Government Relations 
Health Care 

Immigration & Naturalization 
Intellectual Property 

Litigation 
Matrimonial 

Mergers and Acquisitions 
Municipal Representation 

Not-For-Profit Organizations 
Professional Practices 

Real Estate 
Tax Planning and Advocacy 

Telecommunications 
Trusts 

Venture Capital and Private Placement 
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Employee Benefits Practice Group 

 
Employee Benefits involves many disciplines.  Transactions, such as the purchase 
or sale of a business, or the drafting of a will or estate plan, often raise employee 
benefits questions.  The formation and operation of many businesses – large and 
small – requires multiple employee benefit decisions.  To understand all of the 
consequences of a benefits decision, an attorney must have a working knowledge of 
benefit plan design and operation, accounting practices, employment relations, 
income taxation, and retirement and succession planning.  
 
The Employee Benefits Practice Group is fully versed in the complex set of rules 
that regulate the employee benefits area as set forth under ERISA (Employee 
Retirement Income Security Act of 1974, as amended) and the Internal Revenue 
Code.  We routinely advise clients with regard to the design, implementation, and 
administration of employee retirement, welfare, and fringe benefit plans.   
 
Often, employers must choose from a complex array of qualified (tax-favored) and 
non-qualified retirement and deferred compensation plans.   
Our expertise covers all aspects of retirement plans, including qualified and non-
qualified pension and profit-sharing plans such as 401(k) plans, ESOPs, and "age 
weighted" plans; cafeteria and "flex" plans; welfare benefit plans; and "Top Hat" 
and other executive compensation plans.  As independent advisors, we help our 
clients evaluate plan designs so that they can choose the benefit plan best suited to 
their needs and budgets. 
 
We guide our clients with regard to regulatory compliance and assist those clients 
facing compliance issues, often employing the government-provided correction 
programs, EPCRS (IRS's correction program) and VFC (the Department of Labor's 
correction program).  We have represented clients before the IRS, DOL and PBGC 
in audits involving qualified plans, welfare benefit plans and other compliance 
issues. 
 
We have extensive experience advising clients, at both the employer level and the 
participant level, with regard to the drafting and approval of Qualified Domestic 
Relations Orders (QDROs). 
 
Our Employee Benefits Practice Group works closely with the Business Transactions 
and Mergers and Acquisitions Practice Groups to advise clients of the benefits issues 
involved with mergers as well as stock and asset transactions. 
 
Attorneys  &  Paralegals: 
Sharon A. McAuliffe, Esq.    Julia J. Martin, Esq. 
Cecelia R.S. Cannon, Esq.    Joshua S. Werbeck, Esq.  
Kathleen Faulknham Centolella, Esq.    Sharon L. Sly, Paralegal 
Emilee K. Lawson Hatch, Esq.   Kimberly A. Loura, Paralegal 
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Sharon A. McAuliffe 
Member 
 
 
smcauliffe@bhlawpllc.com 
 
Direct Dial:  315.701.6315 
Direct Fax:  315.423.2876 
 

Practice 

Sharon is a member of the firm practicing in the areas 
of employee benefits, trusts and estates, mergers and 
acquisitions, and tax planning and advocacy, including 
federal and state fiduciary tax planning and 
preparation. 

Sharon’s experience includes advising clients with 
regard to the establishment, administration, and 
termination of qualified retirement plans, cafeteria plans, and other fringe benefit 
plans, and representing clients in connection with Internal Revenue Service, 
Pension Benefit and Guaranty Corporation, and Department of Labor matters.  She 
has also acted as co-counsel on ERISA litigation matters.  

Sharon assists clients in all aspects of the estate planning process.  She has 
extensive experience in the planning and preparation of wills and trusts.  In 
addition, she assists clients in property transfers, changes in beneficiary 
designations, and estate administration. 

Prior to obtaining her law degree, Sharon was the Director of Employee Benefits for 
Green & Seifter, Certified Public Accountants, PLLC, where she supervised all 
aspects of plan compliance and annual administration for over 250 employee 
benefit plans, including cafeteria plans, defined benefit plans, defined contribution 
plans, 401(k) plans and employee stock ownership plans (ESOPs). Previously, 
Sharon has been an instructor in the Certified Employee Benefits Specialist Program 
sponsored by the Wharton School of Business and International Foundation of 
Employee Benefits.  She is also a frequent lecturer for the local bar associations and 
appears periodically as a panelist on Financial Fitness on WCNY.  

Professional and Community Involvement 

 Adjunct at SU Law School – Pension and Employee Benefits Law 
 New York State Bar Association 
 Onondaga County Bar Association 
 Central New York Women’s Bar Association 
 Loretto Independent Living Services, Inc (PACE CNY), Board of Directors, Past 

Chair of Board of Trustees 
 St. Joseph’s Hospital Health Center, Board of Trustees 
 New York Employee Benefits Conference, Past Director 

Practice Areas 
Employee Benefits 
Mergers and Acquisitions 
Tax Planning and Advocacy 
Trusts and Estates 

Education 
J.D., Syracuse University of 
College Law, 1992 
 
M.P.A., Maxwell School of 
Syracuse University, 1979 
 
B.A., University of Notre Dame, 
1974 

Admissions 
 New York 
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Sharon A. McAuliffe continued… 

Recent Publications and Presentations 

October 2012 
 Dividing Retirement Benefits in a Matrimonial Action                                              

- CLE – Onondaga County Bar Assn. 
September 2012 
 The Continuing Complexity of Employer Responsibilities – Employee Benefits 

Update 
May 2012 
 Matrimonial and Family Law Basics and Qualified Domestic Relations Orders 

(QDROs) 
- CLE - CNY Women's Bar Association 
December 2011 
 Possible Plan Amendment Required by December 21, 2011 
September 2011 
 The Expanding Horizon of Employer Responsibilities – Employee Benefits Update 
June 2011 
 What Plan for Which Client? – Financial Planners Association of CNY 
October 2010 
 Update on Health Care Reform - W-2 Reporting Reprieve 
 IRS Launches Compliance Check Program for 401K Plans 
 The Changing Landscape of Employee Benefits - 2010 Update 
February 2010 
 2010 Estate Planning Update 
November 2009 
 Employee Benefits Planning in Troubled Times – A 2009 Update 
June 2009 
 Kennedy v. Dupont Savings & Investment Plan:  Waiver of Retirement Benefits 

in Light of a Recent Supreme Court Decision, NYSBA Family Law Review 
March 2009 
 The ABCs of Retirement Benefits and Health Insurance in Separation and Divorce 
July 2008 
 Employee Benefits Update 
October 2007 
 Year End Benefits Plan Compliance, New York Employee Benefits Annual 

Conference  
September 2007 
 Unexpected Employee Benefits Liabilities Cause Potentially Devastating Losses 
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