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Background 
The H‐1B category is an aƩracƟve employment‐based opƟon for U.S. employers seeking to hire foreign naƟonals in specialty 
occupaƟons. Generally, in order to qualify for an H‐1B visa, the employer must demonstrate to the United States CiƟzenship 
and ImmigraƟon Services (the "USCIS") that the following requirements are met:  

i) the job is a specialty occupaƟon, i.e. one that generally requires an employee holding at least a U.S. bachelor’s 
degree or its foreign equivalent;  

ii) the foreign employee holds at least a bachelor's degree or its equivalent in a field related to the posiƟon; and  
iii) the employer obtained the cerƟfied labor condiƟon applicaƟon (the "LCA") from the U.S. Department of Labor, 

in which the employer represented, in parƟcular, that it will pay the foreign employee the required wage (i.e., at 
least the same wages paid to similarly situated employees with that employer or the local prevailing wage in the 
respecƟve geographic area, whichever is higher).   

 

Annual Cap 
There is an annual numerical limit of new H‐1B approvals ("H‐1B cap").  Congress set the current annual H‐1B cap at 65,000 
(the "regular cap") plus 20,000 for foreign naƟonals holding U.S. master's or higher degrees (the "advanced degree cap") for 
each fiscal year. The government's fiscal year runs from October 1 to September 30. 
 
IniƟal H‐1B peƟƟons may be approved for up to three years, with subsequent extensions for up to another three years.  
Typically, the H‐1B worker's total period of admission may not exceed six years, with excepƟons available to some H‐1B 
holders, including beneficiaries of pending labor cerƟficaƟon applicaƟons or employment‐based immigrant peƟƟons.  
 

Cap ExempƟon  
There are some excepƟons to the H‐1B cap requirement.  For instance, current H‐1B holders who have been previously 
counted towards the cap are generally cap exempt. Therefore, when such H‐1B holders seek to extend their status, amend 
terms of employment, transfer from one employer to another, or add concurrent H‐1B employment, they can generally file 
their peƟƟons with the USCIS any Ɵme.  In addiƟon, foreign workers seeking employment with insƟtuƟons of higher 
educaƟon, related or affiliated nonprofit enƟƟes, nonprofit research organizaƟons, or governmental organizaƟons are also 
not subject to the annual cap. 
 

Timing 
An H‐1B peƟƟon can be filed up to six months before the requested validity period. Once the H‐1B cap is met, employers 
may only file new H‐1B peƟƟons six months before the next fiscal year begins. Since the fiscal year begins on October 1st, 
cap‐subject H‐1B peƟƟons may be filed no earlier than the preceding April 1st (or the first business day of April).  
 

Revised Filing Procedures for Cap‐Subject PeƟƟons 
USCIS is scheduled to implement an online registraƟon process for the fiscal year 2021 H‐1B cap season, pending completed 
tesƟng of the system. The online registraƟon system requires employers seeking to file a cap‐subject H‐1B peƟƟon to 
electronically register their intended peƟƟons with USCIS and pay a non‐refundable $10 fee for each submiƩed H‐1B 
registraƟon. USCIS will not consider an H‐1B cap‐subject peƟƟon properly filed, unless it is based on a valid registraƟon 
selecƟon for the applicable fiscal year. USCIS said it will announce the implementaƟon Ɵmeframe and iniƟal registraƟon 
period once a formal decision has been made.  

ConƟnued on next page 
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Employers are encouraged to begin working with experienced immigraƟon counsel early to 
determine the best strategy for their H‐1B candidates.  Our experienced immigraƟon team 
provides comprehensive services to address our clients’ needs regarding immigraƟon benefits 
and compliance maƩers.  Please contact:   
                Anna PuƟntseva  
       apuƟntseva@bhlawpllc.com    315.701.6372 

 
Bousquet Holstein PLLC  ▪  110 West FayeƩe Street, Syracuse, NY 13202  ▪  www.BHLAWPLLC.com               AƩorney AdverƟsing 
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Under the new procedure: 

 The iniƟal registraƟon period must begin at least 14 calendar days before the first day of filing in each fiscal year, 
i.e., the first business day of April.  As the first filing date for the upcoming fiscal year is on April 1, 2020, the  
registraƟon period must be open no later than March 18, 2020. 

 USCIS will announce the iniƟal registraƟon period on the USCIS website at least 30 days before the registraƟon  
period opens, i.e., by February 17, 2020.   

 Employers may submit only one registraƟon for each foreign worker, and if selected, the employer may only  
submit a peƟƟon for the named foreign worker.   

 Employers must pay a $10 fee for each registraƟon filed for a cap‐subject H‐1B peƟƟon.  
 The registraƟon process will require the peƟƟoning employer to provide the following informaƟon: (i) employer's 

name, FEIN and address; (ii) employer's authorized representaƟve's name, job Ɵtle and contact informaƟon; 
(iii) beneficiary's full name, date of birth, country of ciƟzenship, gender and passport number; (iv) if the beneficiary 
obtained a master's or higher degree from a U.S. insƟtuƟon; and (v) informaƟon regarding the employer's  
aƩorney. 

 When the iniƟal registraƟon period ends, USCIS will determine whether it has received a sufficient number of  
registraƟons to saƟsfy the regular H‐1B cap. In the unlikely event that USCIS received an insufficient number of  
H‐1B regular cap registraƟons, USCIS will extend the iniƟal registraƟon period to conƟnue accepƟng registraƟons 
unƟl the day it has received enough registraƟons to saƟsfy the regular H‐1B cap, randomly selecƟng from the valid 
entries the registraƟons needed to saƟsfy the regular cap. 

 USCIS will then determine if it has received enough (previously unselected) registraƟons to saƟsfy the master's cap. 
If it has, USCIS will randomly select from valid registraƟons received during the iniƟal registraƟon period and not 
previously selected under the regular cap selecƟon process to idenƟfy the registraƟons needed to saƟsfy the  
master's cap. If the number of the master's cap registraƟons is not sufficient, USCIS will conƟnue accepƟng  
registraƟons unƟl the day it has received enough registraƟons to saƟsfy the H‐1B master's cap, randomly selecƟng 
from the valid entries the registraƟons needed to saƟsfy the master's cap. 

 If a registrant is selected, USCIS will electronically noƟfy the employer or its aƩorney (if applicable) that the  
employer is eligible to file an H‐1B peƟƟon for the named foreign worker. The noƟce will include the filing locaƟon 
and the filing period during which the employer may submit its H‐1B peƟƟon. Employers will be provided a period 
of at least 90 days to prepare and submit their H‐1B peƟƟons. The employers are not allowed to subsƟtute  
beneficiaries. 

 Most importantly, employers may now wait unƟl they have been noƟfied of selecƟon before submiƫng an LCA to 
the U.S. Department of Labor and preparing the corresponding H‐1B peƟƟon for the beneficiary named in the  
selected registraƟon. 

Foreign employees whose H‐1B peƟƟons will be approved can start their employment in the United States on October 1, 2021.   
While we cannot know exactly how the new registraƟon process will impact the H‐1B cap filing season in the future, many are 
opƟmisƟc that it will streamline the H‐1B filing process.  At the same Ɵme, the new system raises potenƟal piƞalls. In  
parƟcular, given the low registraƟon fee and the limited informaƟon needed to enter the loƩery, there are concerns that some 
employers will register posiƟons that will not qualify for an H‐1B or for beneficiaries who will abandon job opportunity,  
essenƟally reducing the chances of other qualified beneficiaries to receive an H‐1B visa for that year.   


